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 1 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Pursuant to a conditional plea agreement, Bernadette Nelson pleaded guilty to 
one count of aggravated driving under the influence.  That plea preserved her right to 
challenge the district court’s order denying her motion in limine to exclude alcohol blood 
test results from St. Luke’s hospital because the tests were not performed according to 
the provisions of I.C. § 18-8004 and IDAPA 11.03.01.  Mindful of the applicable 
precedent holding that such test results can be admitted at trial if the State can provide 
an adequate foundation for the reliability of the tests, Ms. Nelson asserts that the district 
court abused its discretion when it denied her motion in limine.      
 
Statement of the Facts and Course of Proceedings 
On the morning of March 31, 2014, Idaho State Police responded to a report of a 
crash on I-84.  (R., p.281.)  When Trooper Bingham arrived at the crash site, he was 
told that the driver of one of the cars, Bernadette Nelson, had already been taken to 
St. Luke’s hospital in Twin Falls for medical attention.  (R., p.281.)  A sheriff’s deputy 
also told Trooper Bingham that the EMTs said that Ms. Nelson smelled of alcohol.  
(R., p.164.)  When Ms. Nelson arrived at the hospital, a St. Luke’s phlebotomist took 
several samples of her blood.  (R., p.281.)  The first samples were taken for ISP 
evidentiary purposes,1 and the other samples were taken for Ms. Nelson’s medical 
                                            
1 Prior to filing her motion in limine, Ms. Nelson moved to have the ISP samples 
suppressed.  (R., pp.110)  The district court granted her motion based on its finding that 
the samples were seized in violation of Ms. Nelson’s Fourth Amendment rights.  
(R., pp.168-72.)   
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treatment.  (R., p.281.)  Thereafter, Ms. Nelson was charged with one count of 
aggravated driving under the influence.  (R., p.93.) 
Prior to trial, Ms. Nelson filed a motion in limine to exclude the St. Luke’s BAC 
test results because they were not conducted in conformity with the requirements of 
I.C. § 18-8004(4) and IDAPA 11.03.01.  (R., pp.195-96.)  After a hearing, the district 
court denied the motion “subject to the State being able to establish the requisite 
foundation for the admission of the BAC results.”  (R., pp.280-85.)  The district court 
noted that the “sole basis” for the motion in limine was that the State could not “show 
compliance with the administrative requirements for the testing of blood, i.e. that the 
hospital is approved by ISP or the method used to test the blood was approved by ISP.”  
(R., pp.284-85.)  The district court noted that “the key to admissibility from a 
foundational perspective is:  (1) chain of custody; (2) the formula used in the testing 
process; and (3) the reliability of the testing procedure or method used by St. Luke’s.”  
(R., p.285.)  Therefore, it held that the burden would be on the State at trial “to prove 
whatever testing procedure or method used by the hospital” was reliable.  (R., p.285.) 
Subsequently, pursuant to a plea agreement, Ms. Nelson entered a conditional, 
Rule 11 Alford2  plea to one count of aggravated driving under the influence.  
(R., pp.313-14; 6/22/15 Tr., p.3, Ls.22-24, p.21, Ls.5-10.)  That plea preserved her right 
to challenge the district court’s decision on her motion in limine.  (R., p.314.)  
Thereafter, the district court imposed a sentence of ten years, with two years fixed, but 
suspended the sentence and placed Ms. Nelson on probation for 15 years.  (R., p.339.)  
                                            
2 See North Carolina v. Alford, 400 U.S. 25 (1970). 
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Ms. Nelson then filed a Notice of Appeal that was timely from the district court’s 
judgment of conviction.  (R., pp.350-52.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 4 
ISSUE 
Did the district court abuse its discretion when it denied Ms. Nelson’s motion in limine? 
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                                            ARGUMENT 
The District Court Abused Its Discretion When It Denied Ms. Nelson’s Motion In Limine 
 
In her motion in limine, Ms. Nelson argued that the St. Luke’s blood test results 
should not be admitted because they did not comply with the requirements of IDAPA 
11.03.01 and I.C. § 18-8004(4).  (R., pp.195-96.)  The State argued that the BAC results 
did not need to comply with the requirements of §18-8004(4).  It argued that the test 
results could be admitted if the State could provide an adequate foundation for the 
reliability of the results.  (R., pp.223-26.)  
This Court reviews the district court’s decision to grant or deny a motion in limine 
for an abuse of discretion.  State v. Richardson, 156 Idaho 524, 527 (2014).  “A trial 
court does not abuse its discretion if it (1) recognizes the issue as one of discretion, (2) 
acts within the boundaries of its discretion and applies the applicable legal standards, 
and (3) reaches the decision through an exercise of reason.”  Id. (internal quotation 
marks omitted).  
In relevant part, IDAPA 11.03.01.013 requires that “[b]lood specimens shall 
contain at least ten (10) milligrams of sodium fluoride per cubic centimeter of blood plus 
an appropriate anticoagulant” and “[t]he results of analysis on blood for alcohol 
concentration shall be reported in units of grams of alcohol per one hundred (100) cubic 
centimeters of whole blood.”  Ms. Nelson argued that whole blood was not used in this 
case, and “there was no evidence that the sample proffered by the state” met the 
standards set for the collection of blood specimens.  (R., p.196.)   
I.C. § 18-8004(4) requires that  
an evidentiary test for alcohol concentration shall be based upon a formula 
of grams of alcohol per one hundred (100) cubic centimeters of blood, per 
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two hundred ten (210) liters of breath or sixty-seven (67) milliliters of urine. 
Analysis of blood, urine or breath for the purpose of determining the 
alcohol concentration shall be performed by a laboratory operated by the 
Idaho state police or by a laboratory approved by the Idaho state police 
under the provisions of approval and certification standards to be set by 
that department, or by any other method approved by the Idaho state 
police. 
With respect to the IDAPA requirement that whole blood be used, the district 
court cited to Idaho v. Koch, 115 Idaho 176 (Ct. App. 1988).  (R., p.284).  The district 
court noted that Koch held that “although the blood alcohol test must yield a result that 
can be expressed in terms of whole blood, nothing in the statute or regulation prohibits 
testing the blood serum.”  (R., p.284.)   
With respect to the requirements of I.C. §18-8004(4), the district court held that, 
under State v. Charan, 132 Idaho 341 (Ct. App. 1999), and State v. Ulhry, 121 Idaho 
1020 (Ct. App. 1992), an appropriate foundation can be established “by showing that 
the test was administered in conformity with applicable test procedures or by expert 
testimony.”  (R., p.284.)   
Mindful of this precedent, Ms. Nelson nevertheless argues that the district court 
abused its discretion when it denied her motion in limine because I.C. § 18-8004(4) 
requires that BAC tests “shall be performed by a laboratory operated by the Idaho state 
police or by a laboratory approved by the Idaho state police under the provisions of 
approval and certification standards to be set by that department, or by any other 
method approved by the Idaho state police.” (Emphasis added.)  As argued in 
Ms. Nelson’s motion in limine, and at the hearing on the motion, St. Luke’s was not an 
approved laboratory, and there was no evidence that its testing met the standards of the 
Idaho State Police.  (R., pp.195-96; 7/8/15 Tr., p.4, L.24 – p.5, L.1.)  As such, the district 
court abused its discretion when it denied the motion in limine.  
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                                                    CONCLUSION 
Mr. Nelson respectfully requests that this Court vacate the district court’s 
judgment of conviction and reverse the order which denied her motion in limine. 
DATED this 29th day of April, 2016. 
 
      __________/s/_______________ 
      REED P. ANDERSON 
      Deputy State Appellate Public Defender 
 8 
CERTIFICATE OF MAILING 
 
I HEREBY CERTIFY that on this 29th day of April, 2016, I served a true and 
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy 
thereof in the U.S. Mail, addressed to: 
 
BERNADETTE NELSON 
27115 CARDINAL LN 
HARRISBBURG SD 57032 
  
JOHN K BUTLER 
DISTRICT COURT JUDGE 
E-MAILED BRIEF 
 
C BRADLEY CALBO 
ATTORNEY AT LAW 
E-MAILED BRIEF 
  
KENNETH K JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
E-MAILED BRIEF 
 
      __________/s/_______________ 
      EVAN A. SMITH 
      Administrative Assistant 
 
RPA/eas 
